
Beforethe
FEDERAL COMMUNICATIONS COMMISSION

Washington,DC 20554

In theMatterof )
)

ComputerIII FurtherRemandProceedings:) CC DocketNos.95-20,98-10
Bell OperatingCompanyProvisionof )
EnhancedServices;1998Biennial )
RegulatoryReview— Reviewof )
ComputerIII andONA Safeguardsand )
Requirements )

AT&T COMMENTS IN OPPOSITION TO SBC
PETITION FORDECLARATORY RULING OR WAIVER OF OSSSAME

ACCESSREQUIREMENT

Pursuantto theCommission’sPublicNoticein theabove-captionedproceeding,’

AT&T Corp. (“AT&T”) submitsthesecommentsin oppositionto SBC’s Petitionfor

DeclaratoryRuling or WaiverofOSSSameAccessRequirementin theabovereferenced

proceeding(“SBC Petition”).2 SBCseeksawaiveroftheCommission’sComputerIII

“sameaccess”requirementso that SBCmayprovideAdvancedSolutions,Inc. (“ASI”),

its advancedserviceaffiliate, with directaccessto SBC’sbackoffice systems,while

PleadingCycle Establishedfor Commentson SBCPetitionfor DeclaratoryRuling or

WaiverofOSS “SameAccess”Requirement,CC DocketNos. 95-20,98-10,DA 04-2883
(Sept.3, 2004).

2 UndertheCommission’s“sameaccess”requirement,theBOCs’ enhancedservices

operationsmusttakethe sameOSSaccessastheBOCprovidesto independentenhanced
serviceprovidersoncethestructuralseparationrequirementsarelifted. SeeFiling and
ReviewofOpenNetworkArchitecturePlans,MemorandumOpinionandOrder,5 FCC
Rcd.3103,para.43 (1990)(“BOC ONAAmendmentOrder”). Seealso Filing and
ReviewofOpenNetworkArchitecturePlans,MemorandumOpinion andOrderon
Reconsideration,8 FCCRcd.97, para.4 (1993)(“BOC ONA Amendment
ReconsiderationOrder”).



providingonly mediatedaccessto unaffihiatedenhancedserviceproviders(“ESPs”).3

SBCfails to showthatthemediatedaccessESPsandothersreceivetodayis comparably

efficientto the directaccessproposedby SBC,or thattheComputerIII requirements

shouldno longerapply to thesearrangements.Therelief SBCseekscannotbegrantedin

responseto arequestfor adeclaratoryruling or awaiver in anyeventandaccordingly,

theSBCPetition shouldbe denied.

TheSBCPetitionattemptsto tilt the competitiveplaying field in SBC’s favor by

declaringthe“sameaccess”rule,a longstandingsafeguardagainstanti-competitive

conduct,to be inapplicableor obsolete.In theComputerIII proceeding,theCommission

determinedthat BOCsmustoffer comparablyefficientinterconnection(“CEI”) to

competingprovidersof enhancedservices.4In theirOpenNetworkArchitecture

(“ONA”) filings, theBOCsdid not offer to provideESPswith directaccessto their

operationssupportsystems(“OSS”). Instead,SBCandtheotherBOCsofferedonly

indirectaccessthroughintermediarygatewayprocessorsthat cansignificantly limit ESP

utilization of OSSservices.5Ratherthandemonstratethattheirmediatedgatewayaccess

is comparablyefficient to directaccess,theBOCsclaimedthatdirectaccesswould raise

~ SBC plansto consolidatewithin ASI operations,installationandmaintenancefunctions
for SBC’s broadbandservices,includingtheadvancedservicesprovidedby ASI, SBC
Telecom,Inc. and SBCLongDistanceServices,Inc., aswell asthebroadband
informationservicesprovidedby SBCInternetServices,Inc. SBCPetition at 3.

~‘ ComputerIII PhaseIReconsiderationOrder, 2 FCCRcd 3035,3048,para.92 (1987).

~ BOC ONAAmendmentOrder, para.39.
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issuesofnetworksecurityandcontrol,andthatmediatedaccessis “necessaryto ensure

networkintegrityandto protectproprietaryinformation.”6

In theComputerIII proceedings,theCommissionrecognizedtheBOCs’ claims

but madeclearthatthefailure oftheBOCsto offer comparablyefficientaccessby ESPs

to OSSfunctionsraisedfundamentalcompetitiveconcerns:

“We agreewith theBOCsthat ‘direct access’to OSSfunctionsraisesserious
questionsof networksecurityandcontrol,including thecontinuedproprietary
natureof networkinformationregardingindividual networkcustomers.Onthe
otherhand,webelievethatthereareseriouscompetitivequestionsraisedby
relegatingindependentESPsto indirectaccessstatus. If, for instance,theBOC’s
enhancedservicesoperationhasreal-timeaccessto OSSinformationwhile an
independentESPreceivesonly infrequentaccessto thesameinformation,the
playing field would be far from level.”7

After a carefulreview,theCommissiondeterminedthattherecordwasinsufficientto

supportaconclusionthattheBOCs’ mediatedgatewayswerecomparablyefficient to

directaccess.TheCommissionthus“require[d] theBOCs’ enhancedservicesoperations

to takethesameaccesstheBOCprovidesindependentESPs”until theBOCscould

demonstratethattheaccessofferedto ESPsis comparablyefficientto theaccesstakenby

theBOCs’ enhancedservicesoperations.8

In theComputerIII PhaseI ReconsiderationOrder, the Commissionmadeclear

that“[fjactors that wewill usein evaluatingwhetherthestandardhasbeenmetinclude

theabsenceof systematicdifferencesbetweenbasicserviceaccessgivento thecarrier

~ BOC ONAAmendmentOrder, para.43.

8 Id. SeealsoBOC ONA AmendmentReconsiderationOrder, para.4 (“We reaffirm our

decisionin theBOC ONA AmendmentOrderand requirethatuntil theBOCs can
demonstratethat indirectaccessanddirectaccessto theOSSservicesspecifiedin that
orderarecomparablyefficient, theBOCs’ enhancedservicesmusttakethesametypesof
accessto thosespecifiedOSS services.”)
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andto others,end-userperceptionofequality,andutility to otherenhancedservice

providers,i.e. whetherany technicaldifferencesmakeadifferencein theability of

competitorsto providetheirenhancedservices.”9 In thePetition,SBCmakesno showing

thatthemediatedaccessit currentlyprovidesis comparablyefficientto the directaccess

ASI andotherSBC affiliateswould enjoy. Instead,SBCmakestorturedarguments

purportingto showthattheCommission’s“sameaccess”requirementis outdated,

obsoleteorhasbeeneffectivelyabandoned.’°SBCthusseeksawaiveror, in the

alternative,adeclaratoryruling statingthattheCommission’s“sameaccess”rule does

not applyto ASI.

Pursuantto Section1.3 oftheCommission’srules, theCommissionmaywaivea

rule only uponashowingof “good cause.”11 As theCommissionhasmadeclear,an

“applicant[for waiver] facesahigh hurdleevenat thestartinggate.”2 Theapplicant

mustdemonstratethat a waiver “is in thepublic interest”andtheCommissionmay “only

waiveaprovisionof its rulesfor ‘goodcauseshown.”3 In making thedetermination,

“[t]he Commissionmusttakea ‘hard look’ atapplicationsfor waiverandmustconsider

~ ComputerIII PhaseIReconsiderationOrder, 2 FCCRcd3035, 3048,para.92 (1987).
SeealsoBOC ONA AmendmentReconsiderationOrder, fn.12.

10 SBC Petitionat 11-13.

~ See47 C.F.R. § 1.3. (“The provisionsofthis chaptermaybe suspended,revoked,
amendedor waivedfor goodcauseshown,in wholeor in part,atany timeby the
Commission,subjectto theprovisionsofthe AdministrativeProcedureAct andthe
provisionsof this chapter.”)

12 TelecommunicationsRelayServicesfor Individualswith HearingandSpeech

Disabilities, ReportandOrder, 2004WL 1469354,para.110 (June30, 2004)
(“TelecommunicationsRelayServicesOrder”) (Citationomitted).

‘~ Id.
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all relevantfactorswhendeterminingif goodcauseexists.” In addition, theCommission

“must explainwhy deviationbetterservesthepublic interest,andarticulatethenatureof

thespecialcircumstances,to preventdiscriminatoryapplicationandto put futureparties

on noticeasto its operation.”4

TheSBCPetitionfails to presentspecialcircumstancesthatwould warrant

deviationfrom therule. SBCclaimsthatin orderto takefull advantageof certain

efficienciesauthorizedby theCommissionin its OI&M Order, SBCmustconsolidate

within ASI theoperations,installationandmaintenance(“OI&M”) functionsfor

advancedtelecommunicationsservicescurrentlyprovidedby ASI, SBC Telecomand

SBCLong DistanceServices,and thebroadbandinformationservicesprovidedby SBC

InternetServices.’5 In theOI&M Order, the Commissioneliminatedits prohibitionon

thesharingof OI&M betweentheBOCandits section272 affiliates.’6 TheCommission

did notrepeal,or evenaddress,theComputerIII “sameaccess”requirement.

UnderSBC’s plannedconsolidation“ASI personnelwouldhavedirectaccessto

theback-officesystemsthatsupportthesevariousaffiliates,andit would utilize that

direct accessto perform OI&M, customercare,andotherserviceson behalfof eachof

them.”7 If it is unableto consolidateoperations,SBCclaims, it will haveto implement

overlappingordering,customercare,provisioning,maintenanceandnetwork

14 TelecommunicationsRelayServicesOrder, supra. Seealso IndustrialBroadcastingv.

FCC, 437 F.2d680, 683 (D.C. Cir. 1970).

‘~ SBCPetition at2-3.

16 SeeSection272(b) (1) ‘s “OperateIndependently”Requirementfor Section272

Affiliates, ReportandOrderandMemorandumOpinion andOrder, 19 FCCRcd 5102,

5112-15,(2004)(“OI&M Order”).

‘~‘ SBCPetition,at 3.
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managementsystemsfor DSL, ATM andframerelayservices,at acostofapproximately

$36.9million per year.’8 No public interestis servedby placingunaffiliatedESPsat a

competitivedisadvantagesothat SBCcanreapthefull benefitoftheefficiencies

contemplatedin theOI&M Order. TheSBCPetition fails to showthat SBCis precluded

by the“sameaccess”rule from realizingtheefficienciesintendedbythe OI&M Order.

SBCcannotshowhardshipor specialcircumstanceif it canrealizetheseefficiencies

simplyby usingthe samemediatedaccessprovidedto ESPsandothers.

SBCclaimsthatif its requestis granted,ASI will continueto provideunaffiliated

ESPswith “comparablyefficient OSSaccess,throughthesameinterfacestheyenjoy

today.”9 ThePetitionprovidesno substantialbasisfor theCommissionto concludethat

SBC’s mediatedaccesswill be comparablyefficientto theproposeddirectaccessASI

andtheotherSBCaffiliates will enjoy. While SBCclaims“ASI is continuouslylooking

for waysto improvetheefficiencywith which it providesaccessto its systems,”and

“ESPs. . . canlook forwardto potentiallyreceivingevenmorerobustaccessin the

ftiture,”2°mediatedaccessanddirectaccessaresimply notcomparablyefficient. With

direct access,ASI canbe expected,at aminimum,to avoidmiddlewareandmediated

interfaceserveroutages.ASI thuswill not experiencetheservicedisruptionsand service

degradationthat usersofmediatedaccessexperience.2’Norwill ASI be requiredto

18 SBCPetition at 8.

‘~ Id. at 5.

20 Id. at 12.

21 SBC’s mediatedinterfaceaddsalevel of softwareandhardwarecomplexityto OSS

thatis notpresentin direct access.Mediatedaccessinvolvestheuseofphysical
connectivity,hardwareservers,andmiddlewaresoftwareto brokerexternaltransactions
to internalbackend systemslike LFACS, aswell asspecialprogramswithin such
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distributeits ordervolumesevenly,or rationits orderscarefully in orderto avoid

additionaloutagescausedby mediatedaccessinterfaces.

In the absenceof direct accessto SBC’s systems,ESPsmustalso dependon SBC

to build thecapabilitiesneededto deliver critical informationthroughtheseinterfaces.

SBCcontrolstheprocess,determineswhichchangerequestsit will honor,anddecides

whentheapprovedcapabilitieswill be madeavailable.22 In contrast,if givendirect

accessto SBC’s internaldatabases,suchasthe Loop FacilityAssignmentand Control

System,ASI will haverealtime accessto rawdataconcerningassignedandavailable

loopsthat is deniedto ESPs,including loopqualificationdatathat arebaseduponactual,

ratherthanapproximatedcharacteristicsofindividual loops. As theCommissionstated

in theBOCONA AmendmentOrder, theplayingfield will be far from level if aBOC’s

enhancedservicesoperationhasreal-timeaccessto OSSinformationthatESPsreceive

infrequently,if ever.

SBC’s proposalto providedirectaccessto ASI while providingESPswith

mediatedaccessis plainly discriminatory.WhatSBCseeks,therefore,is morethana

waiverof theCommissionComputerIII rules. It is awaiverofthestatutorynon-

discriminationrequirementsof theCommunicationsAct, whichrequireILECsto provide

systemsto extractthe informationSBCchoosesto makeavailableto ESPsandothers.
Theseprogramsmalfunction,sometimesfor monthsatatime beforearoot causeis
identified,limiting theability ofESPsandothersto servetheirendusers.

22 See,e.g.Matter ofJointApplication bySBCfor In-RegionInterLATA Servicesin

ArkansasandMissouri, CC Docket01-194,Affidavit ofDerrickHamiltonFor Missouri,
paras.5-9 (describingvariousenhancementsto loop qualificationsystemthroughwhich
SBC controlsaccessto loop qualificationor makeupinformationcontainedin its
databases.)
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nondiscriminatoryaccessto unbundlednetworkelements,includingOSS.23 The

Commissionhasacknowledgedthat in certaincircumstancesit maywaive its rulesor

requirementsatthebehestof regulatedcarriers. It hasno authorityto waivethecore

statutorynon-discriminationrequirementsoftheAct.24

In thealternative,SBCseeks“a declaratoryruling that‘sameaccess’is no longer

requiredto achievethecomparableefficiencyrequiredundertheComputerIII regime” in

orderto remove“a cloudofuncertaintyasto whetherSBCmaytakefull advantageofthe

OI&M decision.”25 A declaratoryruling is appropriateonly wherenecessaryto remove

uncertaintyor to terminateacontroversy.26SBCtriesmightily to createacontroversy,

by claiming thattheCommission’ssection271 decisionsholdingthatmediatedaccess

meetsthenondiscriminationrequirementsof section251 “cannotbe squaredwith, and

thuseffectively overrule” theCommission’sOpenNetworkArchitecture(“ONA”) orders

holdingthat BOCsmustprovidethe ‘sameaccess’to unaffiliatedESPsasis utilized by

23 See47 U.S.C. Sections251 and271(c)(2) (B) (ii). TheCommissionhasheldthat

“Congressdid not intendthattheterm ‘nondiscriminatory’in the 1996Act be
synonymouswith ‘unjust andunreasonablediscrimination’ usedin the 1934Act, but
rather,intendedamorestringentstandard.”ImplementationoftheLocal Competition
Provisionsin the TelecommunicationsActof1996,First Reportand Order,11 FCCRed
15499,para.217 (1996).

24 SeeFederal-StateJointBoardon UniversalService,MemorandumOpinionand

Order, 15 FCCRed7170,7178(1999). SeealsoChryslerCorp. v. Brown, 441 U.S 281,
302 (1979)(“the exerciseof quasi-legislativeauthorityby governmentaldepartmentsand
agenciesmustbe rootedin agrantof suchpowerby theCongressandsubjectto the
limitationswhich thatbody imposes.”)

25 SBCPetition at 3-4.

26 See47 C.F.R. § 1.2 (“The Commissionmay, in accordancewith Section5(d)ofthe

AdministrativeProcedureAct, on motion oron its own motionissueadeclaratoryruling
terminatingacontroversyorremovinguncertainty.”)

8



theBOCs’ affiliated enhancedservicesoperations.27But thedecisionscitedby SBC

makeno relevantreferenceto theComputerIII nondiscriminationprovisions. SBCthen

claims(at 3) thattheComputerIII rulesdo notapplyto ASI in any event,becausethe

rules applyonly to Bell operatingcompaniesandtheirsuccessorsandassigns.But the

ASCENTcourt hasheldthat ASI is indeeda successoror assignofthe SBCILECs.28

Evenif sensecanbemadeof SBC’s tormentedlogic, therelief SBCseekscannot

beissuedin responseto arequestfor adeclaratoryruling. In theCMRSAccessCharge

proceeding,theCommissionacknowledgedit hasno authoritysimply to declarethat

bindingrulesdo notapply. “[A] declaratoryrulingproceedingis an adjudication”in

whichthe Commission“declares”what thecurrentlaw is—”not arulemakingunderthe

AdministrativeProcedureAct.”29 In theComputerIII decisions,theCommission

promulgatedbindingrulesthat expresslycovertheprovisionof accessto SBC’s OSSby

27 SBCPetitionat 4.

28 SeeASCENTv.FCC, 235 F.3d662 (D.C. Cir. 2001). SBCclaimsnonethelessthat

ASI is asuccessororassignoftheSBC ILECsforpurposesofSection251 only. SBC
Petition,at 3 andfn.4. But asseveralentitieshaveargued,theASCENTdecisionrenders
ASI asuccessorandassignof theSBCILECsforall purposes. Cf SBCPetition, at fn. 4.
(“The uncertaintyis heightenedby thefact thatsomeentitieshaveargued(incorrectlyin
ASI’s view), thattheASCENTdecisionrendersASI a successororassignofthe SBC
ILEC for all purposes.”)

29 PetitionsofSprintPCSandAT&T Corporation, DeclaratoryRuling 17 FCCRed

13192,13200,fn.51 (2002). As CommissionerAbernathystatedin theAT&TIP
TelephonyClass~JIcationOrder, a“declaratoryruling” proceeding“clarifies theexisting
stateofthe law” while “a rulemaking”proceeding“establishesnewrules(which may
modifyor eliminateexisting rules).”Petitionfor DeclaratoryRulingthatAT&T’s Phone
IP TelephonyServicesareExemptfromAccessCharges,Order,19 FCCRed7457, 7476
(2004). SeealsoNew YorkStateCommissionon CableTelevisionv. FCC, 749 F.2d804,
815 (D.C. Cir. 1984)(A declaratoryruling proceedingis “anadjudicationundersection
5(e) oftheAdministrativeProcedureAct”).
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ESPs. TheComputerIII rulesaretheproductofanotice andcommentproceeding,and

accordinglycanbe repealedonly in anoticeandcommentrulemakingproceeding.3°

In theBroadbandAccessNPRM,theCommissionsoughtcommenton the

applicationof theComputerIII requirementsto theBOCs’ provisionof broadband

Internetaccessservices.31In particular,theCommissionaskedwhetherit shoulddecline

to imposeComputerIII requirementson broadbandInternetaccessservicesonceaBOC

hasreceivedsection271 authority.32 TheCommissionhasreceivedextensivecomment

on thesubjectfrom numerousparties,buthasnotyet ruled.33 SBCcanobtaintherelief

thatit ultimatelyseeks—therepealoftheCommission’s“sameaccess”requirement—only

throughthetypeofrulemakingproceedingthat it seeksto avoidby filing thisPetition.

30 AmericanFederationofGovernmentEmployeesv. FLRA, 777 F.2d751, 759 (D.C.
Cir. 1985)(“[Am agencyseekingto repealormodifya legislativerule promulgatedby
meansof noticeandcommentrulemakingis obligatedto undertakesimilar proceduresto
accomplishsuchmodificationorrepeal.”)

~‘ SeeAppropriateFrameworkfor BroadbandAccessto theInternetOver Wireline
Facilities, Noticeof ProposedRulemaking17 FCCRed3019,3041 (2002) (“Broadband
AccessNPRM”).

32 BroadbandAccessNPRM(para. 48) (“Is it possiblethatonceacertainamountof

competitionexistsin theprovisioningof key telecommunicationsfunctions,requirements
like thoseof CEI andONA maynotbenecessaryto ensurethatcompetinginformation
serviceprovidersobtainthenecessaryinputsfor deliveryof theirhigh-speedservices?”)

~ TheSBCPetition claimsthat SBC’s arguments“aresoundbut theCommissionhasyet
to rule on themand so thereis somelevel ofuncertaintyregardingASI’ s statusunderthe
ComputerIII regime.” SBCPetition atfn.4.
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CONCLUSION

The Commissionshouldnot permitSBC to endruntheComputerIII “same

access”requirementsby authorizingASI to havedirectaccessto SBC’s OSSwhile SBC

continuesto providemediatedaccessto competingESPs. SBChasfailedto showthatits

mediatedaccessanddirectaccessarecomparablyefficient. TheCommission’s“same

access”rule continuesto play an importantrole in ensuringthat ESPscancompeteon a

level playing field, andit cannotbe repealedin responseto apetitionfor declaratory

ruling orwaiver. SBC’s Petitionshouldthereforebedenied.

Respectfullysubmitted,

AT&T CORP.

By Is! RichardA. Rocchini
LawrenceJ. Lafaro
StephenC. Garavito
RichardA. Rocchini
Its Attorneys

OneAT&T Way
Room3A227
Bedminster,NJ 07921
(908)532-1843

Dated: October4, 2004
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